Singapore 28 March 2011

Singapore
Maritime
Foundation



Outline of Presentation

Essentials Singapore

Introduction of an S&P Ship Sale
contract Form (SSF)

Singapore
Maritime
Foundation




'®)
|. Introduction

 Buying & Selling of second-hand ships are done using
standard form contracts — SALE FORMS

e Only 2 Sale Forms in existence (Norwegian & Nippon Sale
Forms)

 Norwegian (NSF)- 1993 version __w

* Nippon (Ni SF)- 1999 version l



Presenter
Presentation Notes
Merits & Demerits: Ready Made:  saves time & trouble of reinventing a relatively complex commercial & Legal relationship.
Fast Track: Straightforward deal with all needed elements, BUT
General with built in Default Provisions 

Standard Forms
Norwegian Ship Sale Form 1956 (NSF) by Norwegian Shipbrokers Association adopted by BIMCO (amended in 1966, 1983, 1986 & 1993) 
Nippon Sale Form 1971 by the Documentary Committee of the Japan Shipping Exchange (amended in 1977, 1993 & 1999)



Il. Essentials of an S&P deal

Parties (Sellers & Buyers)
Subject matter of sale (Vessel)

Consideration for the sale (purchase
price/payment)

Conditions of sale

dated & sighed CONTRACT

>




Sale Contract )

Once the contract is in place;

Buyers pays deposit (10%)

Buyers agrees to pay the full purchase price
Buyers inspects the ship & responds

Buyers starts processes for ship registration & use
(flagging arrangements, crew confirmation)




Sale Contract )

The Sellers agrees the following;

Sellers agrees to provide advance notices and
notice of readiness (NOR) regarding vessel
delivery

Sellers promises that vessel is free from all
encumbrances

Sellers promises to deliver the vessel “as it was”
at the time of inspection and with Class
maintained

Sellers agrees to provide all required documents

Ill
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Other Terms of Sale Contract )

Other Clauses that caters to breach of the provisions
in sale contract

1. Default clauses (a) Sellers Default (b) Buyers
default

2. Dispute settlement




What can go wrong?

Anything!

Once there’s a disagreement between the parties,
even a misplaced comma in the contract can
cause millions to the losing party.
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MEMORANDUM OF AGREEMENT ;:,m.,,,;,*;.,{;;l _

o R 10 L EEORI S

I - iciter called the Sellers, have agreed to setl, and NN 1
I o its nomince. I cmiain

responsible and guaranteed the performance of any nominge.

hereinafter called the Buyers. have agrased 1o buy 2
rame: my [ ING————— 3
Classification Society'Class: NK 4
Built: 1988 By: Imabari Shipbuilding Co., Ltd, Japan 5
Flag: Place of Regsration: IEIEGEE fi
Cal Sigo: Gronir: 7
fAegeatar M0 Number: [N 8
herelinafter called the Vessel, on the following terms and conditions: Lt}
Definitions 10
“Banking days” are days on which banks are open baoth in the country of the currency i1
stipulated for the Purchase Price in Clause 1 and in the place of closing stipulated in Clause 8 12
*In writing® or *written” means a ketar handed owver from the Sellers o the Buyers or vice wersa 13
a registerad letter, telex, telefax or other modarrn form of written commurscation, 4
*Claseification Society” or *Class" means the Sociaty relested 1o in lne 4, 15

1. Purchase Price USS NN (I vviion R T housand and 16

Il undred United States Dollars) cash

2. Deposit 17

As security for the correct lulfilment of this Agreement the Buyers shall pay a deposit of 485 18

20% (ten twenty per cent) of the Purchase Price within 3 banking days frem—the—date—ai-this 12
after MOA being signed by the Sellers and the Buyers in faxediemailed forms, Both parties shall

sign the MOA by fax within 24 hours after main terms agreed.

Sagrapment-This deposit shall be placed with

and held by them wm-a-joiri—aseewnt as Stakeholder for the Sellers and the Buyers, 1o be 21
released in accordance

with jeént written ingiructions of the Sellers and the Buyers' authorised representatives only or 22
s per final arbiteation award, Imesest—i-orsta-bo-crodizad-lothe

Buyers —Any-fee-chargad—torholdng—he—said—deposit-ehall be bome-aqually-by-the-Bellers-and-the 23
Buysrs- 24

3. Payment a8

The said Purchase Price shall be paid in full free of bank charges to | | ENGcIccGNGNGNEEEEEE 26

on delivery of the Vessel, but not later than 3 banking days after the Vessel is in every respect 27
physically ready for delivery in accordance with the terms and conditions of this Agreementand 28
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good- by the Sekereat - their expense 10-1he satislaction-althe-Classification—Sacioly 104 without extra payment #-ihey—are—the-proporty-olthe-Sallers. Unused stores and provisions shall be 163

writhait- sandlhanf:emmend&han b auﬁh-wm MWWWMW 105 included in the sale and be taken over by the Buyers without extra payment. 164
ot The Sellers nawe the right to take ashore crockery, plates, cutlery, linen and other articles bearing the 165
107 Sellers’ flag or name, provided they replace same with simitar unmarked items, Library, forms, etc,, 168
108 exclusively for use in the Sellers’ wessel(s), shall be excluded wilhout compensation. Caplains, 167
109 Oificars” and Crew's personal belongings including the slop chest are 1o be excluded from the sale, 168
110 as well as the follewing additional items {including Bems an hire): Gas Bottles, Videotel library plus 163
11 other similar educational materials elc, and computers/cameras not affecting safe operation of
112 the Vessel.
providad—lar—in—Clasura-5-bli-—ehall-be—aanded—byv—tho—addiions Fe—iaprad-foarthe 11 o .
ming iy o 14 G-y 11? The Buyers shall take over the remaining bunkers and unused lubricating oils which have nat 170
; been usedipassed through Viessel's system and which are in designated storage tanks and
op—— i the Vassal s daydecked pursuant 1o Clause Ba) o Bbi-abave s sealed drums. and For bunkers, Buyers to pay the-Gurant-ral-rrasket at Platts Oflgram mean price 171
{eoreluding barging expenses) at fhe Fujairah port and date
Mg of delivary of the Vessel. For lubricating oils, Buyers to pay &t Sellers nett purchased prices, 172
117 excluding taxes and barging expenses, which prices to be evidenced by copies of the relevant
18 involces/ vouchers documents.
ng Payment under this Clause shall be made at the same time and place and in the same currency as 173
:S":II the Purchase Prica. 174
:gg 5. Decumentation 175
. 8 124 The place of closing: Singapore 176
ﬂafwwe-ao-as—bu-»aiﬁaei Jha Uaaaat& slaaa moaﬂpaﬁa—eﬁa%mamd—mmd&-gmd—a& 125
ihe—Sallers'-—axpanss—te—ih i af—ihe—ClassHication—Sociaty— 126 In exchange for payment of the Purchase Price, at the time of delivery the SeBers shall fumish 177
G T R 127 the Buyars with delivery documentation that is reasonably required for the legal transfer of title
m of & W_M_m and registration under the Buyers’ flag. A list of such delivery documents shall be mutually
EE"? _ W*EW =G0 tha A "‘m"‘—m‘ }gg agreed by the Buyers and the Sellers and listed In an Addendum to theMoA. The issuance and
P alleirs mball R e : 5—Tha-Salles-a Sl e nees 130 signing of the aforementioned Addendum to the MoA shall not in any way delay the signing of
i 4 the MoA by both parties and the payment of the 20% deposit as per Clause 2 herein.
131
e ; : 178
: 133 17a
he 134 os 180
: > 181
RS i SELMEE-- anp—mndulommnm:damn—msmm 135 g e iy i 182
dmswmﬁltmlrmawd—m#hﬁaﬁmmma 136 G e e
A = == BB 137 b Cusrant-Canificate of - Cwnsrahip - issussd -by- the- competent-authosifies-of -the-flag siate-of 183
EM—#H—&MM&M—WWFW—HJW 138 the-Vaeeal 184
mhmmdmngmmwhm aesisans o the-Gaassdication surayor 139 oy cordisnation ol Class -sswedweichin 72 hours privr o dalivan. 185
o—ihe—Aghl—to—have—sho—undoniaier—pare—oithe—Veesel 140 i Syl alo - by he-compniant auionbes -Blaing-tnat the Veesel i lmatom 186
141 mglmacad-ancumbmmea- 187
142 o s SLILTy! 0 TR
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the—Sellere—are—required—ta—do—ihe-addifonal-dasking—tma ::g i P sk e s
146 upda:t.n.lung-by lhs Sauars I:&GﬁBGI dBlBHDH—fIEmm&JJBEsﬂ'&FEglEHWh-Eﬁd-meEh-a 191
147 Cert-rﬁﬁ.ts..or-ndhaf i
148 i
Metes, if any, in the surveyor's report which are accepted by the Classification Society 150
without condition/recommendation are not to be taken into account. 151 N-F'Dﬁslbiﬂ aﬂg‘ mdg'eui thie-Aghsement 106
a5 Lo i I % - At the time of delivery the Buyers and Sellers shall sign and deliver toeach cther a Protocol of 187
€aj and 6 b) are allematives; defele whichever is not applicable. In the absence of deletions, 152 Delivery and Acceptance confirming the date and fime of defvery of the Vessel from the Sellers to the 198
altermalive & a) fo apply. 153 Exiyens 199
* Spares/bunkers, etc. 154 Al the time of delivery the Sellers shall hand fo the Buyers the classification cerlificate(s) as well as all 200
' : : ns ebe., which are on board the Viessel. Other certificates which are on board the Vessel shall alse 201
The Sellers shall deliver the Vessel to the Buyers with everything belonging to her on board and on 155 E: handed over to the Buyers unless the Sellers are requined to retain same, in which case the 202
shore. All spare parts and spare equipment including spare tail-end shafils) andior spare 156 Buyers fo have the rnight to take copies. Other technical documentation which may 203
propeller{s)ipropeller blada(s), if any, belonging 1o the Vessel at the time of Inspedll_gn used or }g; be in the Sellers' possessicn shall be peornptly forwarded 1o the Buyers at their expense, if they so 204
;:““'i- whather on board or not shall become the Buyers' property, but spares on order are to request, The Sellers may keep the Vessels log books but the Buyers to have the right totake 205
excheded. Forwardeng charges, if any, shall be for the Buyers” account. The Sellers are not required to 159 REplNs pEEEme, i
replace spare parts including spare tail - end shaft{s) and spare propellen{sipropelier blade(s) which 160
ara taken out of spare and uged as replacement prios to defivery, but the repiaced items shall be the 161 8 Encumbrances 207
preperty of the: Buyers. The radk: Jztrllgtion:and naigaiional equipmant shalt b inchided in the.sale. ‘162 The Sellers wamant that the Vesssl, at the fime of defivery, is free from all charlers, encumbrances, 208
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Motice of Readiness has been given in accordance with Clause 5. The Sellers confirm that-
ﬁr& agents for the Sellers and are fully authorised by the
Sellers to receive the purchase price on the Seller's behalf and that the Buyers have no
responsibility whatsoever for the further transfer of the purchase monies from

al

b)

¢}
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o the Sellers,

Inspections

Thi Buyers hawe Inspected and accepted the Vessels clasmcaﬂm reconds on 187
October 2009 including her Utrasenic Measurements on 2& Octeber 2009. The Buyers
walved their right to physically inspect the Vessel

—
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Bor-and the sale is culright and definite,

subject only 1o he terms and c::mltmns oT this Agresment.

he Wessel atin.—
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4 @) angd 4h) are aternatives, delete whichever is not appiicable. In the absence of delelions,
allernanive 4a) to apply.

Notices, time and place ol delivery

The Sellers shall keep the Buyers well informed of the Vassal's itinerary and shall
pravide the Buyers with 20147, and 3 days approx notice of expected readiness for
delivery, and 1 days definite nolice of ihe-essimasad-ime-aF-arivatat-the expected readiness
fur delwary

rlarde aca—of-dn in s When the Vessel is at the place
of dewer,r arb:l in every respecl prgrsmally razudy 1r.'N' delivery in accordance with this
Agreement, the Sellers shall give 1he Buyers a written Notice of Resdiness for defvery.

The Vessel shall be deliversd and taken owver safely aflcat at a safe and accessible berth or
anchorags atfin India

in the Sellers’ option, intention in Kandla. However should the Vessel have to undertake a
further voyage then Buyers to take delivery after completion discharge such further trip
with LayCan extended by such voyage duration. The Sellers shall nominate the actual
delivery port latest when glving alorementicned 14 days approximate notice.

Expected time of delivery: 2010 in Sellers’ option

Date of cancelfing (see Clauses 5 ¢, 6 o i) and 14); [ 2010 in Buyers' option

If the Selers amlicipate that, notwithstanding the exercise of due diligance by them, the
Vessel will not be ready for delivery by the cancelling date they may notify the Buyers in

wriling stating the date when they anticipate that the Vessel will be ready for delivery and
propose a new cancefling date. Upon receipt of such nolification the Buyers shall have the
option of either cancelling this Agreement in accordance with Clause 14 within 7 running
days of receipt of the nolice or ol accepting the new date &s the new cancelling date. If the
Buyers have not declared their cplion within 7 running days of receipt of the Sellers
nedification o If the Buyers accept the new date, the date proposed in the Sellers” nolification
shall be deemed to be the new cancelling date and shall be substituted for the cancelling
date stipudated in fina 61.

If this Agreement is maintained with the new cancelling date all sther tenms and conditions
hereol including those contained in Clauses 5 _a) and 5 c) shall remain unaltered and in full
force and effect. Cancellation or Failure to cancel ghall be entirely without prejudice 1o any
claim for damages the Buyers may have under Clause 14 for the Vessel not being ready
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the original cancelling date. 76

Should the \essel become an actual, constructive or compromised total loss before delivery 77

the deposit fogether with inderest eamed shall be released immediately to the Buyers 78

whereatier this Agreement shall be null and void. )

Drydocking/Divers Inspection 1]

B1

82

a3

B4

= BS

86

&y

(i) The WVessel is to be delivered wilhout drpdocking. However, the Buyers shall B8

have the rght at their expense 1o arangs for an underwater inspection by a diver approved 80

by the Classification Sociaty as soon as praclically possible alter arrival at the ast 20
discharge port, prior 1o the delivery of the Vessel. The Sellers shall at their

cest make the Vessel available for such inspection. The extent of the inspection and the 91

conditions  under which it is performed shall be to the satisfaction of the Classification 92

Socisty. P g b = 2 e e Db b e e e r—he 93
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por: If it is known that conditions at the last discharge port prior to delivery are 95

unsuitable for such inspection, the Buyers have option to organise undenwater
inspection at an earlier agreed location, and Sellers al the time of closing shall hand to
the Buyers a Letter of Undertaking that to the best of their knowledge the Vessel has not
touched bottom or suffered underwater damage from the date of such underwater
inspection till the delivery to the Buyers.

It any damage s found to the rudder, propeller, bottom or other underwater part below
the deepest load line which in the opinion of Class would impese a Class condition, but
Class agrees to postpone the necessary repairs until next scheduled Class dry-docking,
Buyers and Sellers shall agree to an amount of compensaticn to be deducted from the
purchase price and Buyers shall accept delivery of the Vessel “as is" including the
condition(s) raised by the divers inspection.

If Sellers and Buyers cannot agree a compensation figure within 1 working day, then the
figure to apply is to be the average quotes of estimated costs of repairs cbtained from 2
first class yards in China, one appointed by the Sellers and one appointed by the
Buyers. Compensation is 1o be the direct actual costs of repalrs excluding dry-dock
time, services and off-hire andfor any other cost,

If any damage is found to the underwaber parts which in the opinion of Class would
impose a Class condition and the Vessel's Class do not agres to postpone the
necessary repairs until the Vessels's next scheduled Class dry docking, then dry-
docking arrangements as per Clause &.B(ii) and 8.B(iii) below shall apply with Buyers
right to attend same as observers anly without interference to Sellers work or Class’.
However, the Buyers have the right to have the underwaters parls of the Vessel cleaned
and painted at their rigk and expense without interfering with the Sellers’ or the
Classification surveyor's work and without delaying the timely delivery of the Vessel. If,
however, the Buyers' work in dry dock is still in progress when the Sellers have
completed the work that the Sellers are required to do, the additional docking time
needed o complete the Buyers' work shall be for the Buyers risk and expense. In the
event that the Buyers' work requires additicnal time, the Sellers may upon completion of
the Sellers” work tender Nolice of Readiness for dellvery whilst the Vessel is still in dry
dock and the Buyers shall be obliged to take delivery in accordance with Clause 3,
whether the Vessel is in drydock or not and irrespective of Clause 5 b).

& g‘-aapeal-luadlhaar&found
l-‘fam mU&as-alaelasa—au&h—d&lae&a—&haH—ba—mad&

102
103

Srepheokss’ Aabckasn. A RuEian of datrion % £ lTe et b chaaty viable. b 1 oeers
opiy v, U Lt O T G BT SGaT: trud apply. FEMCE and fa Rorwagan Baptmken’ Amsctiatos.
B 83 Iaponakdiy b Ty S0 SETEDE OF SEerad 53 & ool o o eps oy BEEet A (REERE | SOy O] ODETEE] §AT P DOTELAAT QAndiiisd oouTer!



Singapore Ship Sale Form (SSF) )

Response to a growing and recognized need to
have an alternative, updated and simple ship sale
form.

Coming from Asia, it ensures that the needs of
the Asian shipping community is well addressed.




SSF (Dual structured & updated
sale form)

e Front page

e All essential details on 1 page
e Easy to use

Result in valid contract

17 Clauses
In line with S&P practices

e Cater to Asian shipping
community

Descriptive
Clauses
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Hypothetical S&P Case )

One-ship Seller “S” intends to sell his trading Vessel
“V” to a Buyer “B” in exchange for payment of price
“P” subject to the terms of a ship sale form.

Scenario (1): Ideal — all goes well, ships is transacted




Hypothetical S&P Case )

(2) B lodges 10% deposit with a Sing bank (S), signs the NSF
contract and before the vessel is ready for delivery, agrees
to pay the balance 90% to a bank in Vienna (V). S takes
the view that B has breached a contractual condition by
not paying the “full” purchase price (deposit + bal. P) in
one bank.

NSF: Payment of “full” price- judgment will favour Seller
Aktor (2008)

SSF: Judgment will favour Buyer




SSF Provision
Deposit (Clause 1)

10% of the purchase price, to be held in a joint escrow account of both parties
and to be released as part payment of the purchase price to the Sellers

The notable features in the SSF are:
(i) Clarification on the effect of bank remittance charges imposed on the deposit

(ii) Explicit stipulation that the deposit shall be released as part payment of the
purchase price and,

(iii) Ensuring that the opening of joint account is facilitated by imposing shared
obligations on both parties, taking into account the changed banking rules

Singapore
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(3) Stendersa NOR but is not ready with documents needed
for sale. Is the NOR valid? What are the documents
required under NSF?

NSF: Valid NOR= Physical readiness of Vessel; Docs required:
From Sellers - 4; From Buyers- Nil

SSF: Valid NOAR= physical readiness + legal readiness of Vessel,
Docs required: From Sellers - 14; From Buyers- 4

Singapore
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Foundation
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SSF Notice of Actual Readiness (Clause 5 (b))

e Marked deviation from the existing NOR concept in
existing Sale Forms

e Sellers shall tender NOAR only if both physical and
legal readiness is achieved



Presenter
Presentation Notes
NSF : ---- days
One Extension (outside due diligence)- Buyers to cancel within 7 days
Force Majeure Clause

NiSF: 30,15,7 & 3 days advance notices;
2 Delivery Extensions provided (i) delivery fail due to events outside Sellers control- 30 days extension to Seller (buyers to cancel 2 days before CD)
(ii) 2nd extension on outside due diligence grounds  (buyers to cancel within 2 days of notification receipt)
Force Majeure Clause (separate Cl.8)

SSF: 30,15,7 & 3 days advance notices with a caveat that Sellers should take measures not to hinder delivery
NOAR (Physical & Legal readiness)
Buyers right to take late delivery (exception)- Sellers right to cancel after the given 7 days time limit & claim compensation for losses



>

Documentation (Clause 8) A distinctive Clause in the SSF

Identifies a comprehensive list of all essential documents required
to form a valid contract (from both the Sellers and the Buyers)

After deposit is lodged, Sellers required to forward scanned or photocopies
of all requested Plans, Registry, Class, Safety/Trading certificates and other
docs required for Buyers registration and management documentation

14 days prior to NOAR, Parties required to exchange by fax or email,
documents listed in the clause for review & comments

3 days prior to delivery, copies of executed versions in strict conformity with
drafts are to be circulated

At the time of delivery, Class certificates, Plans, drawings, record books and
instruction manuals to be delivered to the Buyers




>

(4) After sale, B finds that the cargo space of the
vessel is unclean

NSF: Favour Seller as NSF is silent

SSF: Favour Buyer as SSF provides for this situation




Condition on Delivery (Clause 4)
SSF reflects current market practice

The Sellers obligations are to deliver the vessel:

(a) substantially in the same condition as the Vessel was at the time of
inspection (except fair wear and tear)

(b) with present Class maintained free from any outstanding Class
conditions and/or recommendations

(c) with clean and valid national and international trading certificates

(d) with cargo spaces clean and free of any cargo

(e) free from damage affecting Class

Singapore
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Hypo Cont’d.. )

(5) After sale, when the vessel reaches a port in
London, it is detained for previous violations of
port state environmental laws

NSF: No remedy for Buyer under NSF

SSF: Remedy to Buyer under SSF




Encumbrances (Clause 9) )
Another discernible Clause of the SSF

The SSF explicitly makes the encumbrance’s clause a condition
of the Agreement

The SSF Clause 9 also clarifies the scope of the encumbrances by
including writs, port state detentions, stowaways, trading
commitments and other debts along with commercial claims
(encumbrances, charters, mortgages, debts, maritime liens)




Hypo Cont’d.. )

(6) B finds a stowaway in the ship

NSF: No remedy to the Buyer
SSF: Remedy to Buyer, included in Encumbrances
clauses which is made a condition of the contract

(7) Dispute - arbitration- where? which law?

NSF: London/New York; English law
SSF: Singapore

ingapore
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oundation



Arbitration (Clause 15) )

Asian-centric provision in the SSF

2 alternative clauses

(1) Default
Singapore & SCMA Rules
English law
(2) Open

Choice of the Parties as to the
venue, applicable rules &
governing law

Singapore
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Hypo Cont’d... )

(8) Buyer succeeds in arbitration, but unable to
recover the awarded damages as S is a one-ship
shell company

NSF: No remedy to Buyer as Seller disposed off his
only available asset

SSF: Buyer can go after the Sellers” guarantor




Recap of the SSF Highlights

Structural Difference

Improved Deposit & Payment Clauses

Clarifies the scope of physical inspection, encumbrances
clauses

New and practically relevant NOAR concept
Detailed & effective documentation clause

Distinctive pro-Asian arbitration clause

New clauses on confidentiality & implied terms




Relevance of the SSF

The SSF is discernibly simple, unambiguous, easy to use

The SSF is up-to-date with changes in maritime & banking
regulations

The SSF is a balanced, alternative sale form drafted in line
with the latest S&P practices

The SSF caters to the needs of the Asian shipping community
by providing an Asian venue for arbitration




IV. Conclusion

SSF or any other standard form contract is only meant to
provide a general and fast track means to conclude an
S& P agreement.

The terms in these standard forms have to be carefully
and thoughtfully changed with changes in the parties,
vessel and other factors (market fluctuations).

Otherwise, ANYTHING in the signed contract can result in
costly disputes.




Questions &
Thoughts

Thank you

Foundation
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